Discipline and punishment of children:
a rights-based review of

laws, attitudes and practices

in East Asia and the Pacific

Save the Children Sweden Southeast Asia and the Pacific,
regional submission to the UN Secretary General’s
Global Study onViolence against Children

Save the Children

Sweden



Discipline and punishment of children:
a rights-based review of

laws, attitudes and practices

in East Asia and the Pacific

Save the Children Sweden Southeast Asia and the Pacific,
regional submission to the UN Secretary General’s
Global Study on Violence against Children

Save the Children

Sweden



Save the Children fights for children’s rights.
We deliver immediate and lasting improvements to children’s lives worldwide.

Save the Children works for:

* a world which respects and values each child

* a world which listens to children and learns

* a world where all children have hope and opportunity
ISBN 974-92984-9-7
Code number: 3202

© Save the Children Sweden 2005

Authors:

Research and writing Natsu Nogami

Academic advice and editing Judith Ennew

Project Manager Dominique Pierre Plateau

Discipline and punishment of children: a rights-based review of laws, attitudes and
practices in East Asia and the Pacific: Save the Children Sweden Southeast Asia and
the Pacific, regional submission to the UN Secretary General's Global Study on
Violence against Children

Published by: Save the Children Sweden Southeast Asia and the Pacific

Design and Production: Keen Publishing (Thailand) Co. Ltd,,
22nd Floor, Ocean Tower Il, 75/42 Sukhumvit 19
Bangkok 10110, Thailand

Copies of this publication can be obtained from:

Save the Children Sweden

Regional Office for Southeast Asia and the Pacific
| 4th floor, Maneeya Center, South Building

518/5 Ploenchit Road, Bangkok 10330, Thailand
Tel: +662 684 1046/7 Fax: +662 684 1048
www.scswedenseap.org

Or from:

Save the Children Sweden

107 88 Stockholm

Sweden

Visiting address: Landsvigen 39
Sundbyberg, Sweden

Tel: +46 8 698 9000

Fax: +46 8 698 9012

Email: rbpublishing@rb.se
www.savethechildrensweden.org



Contents

Foreword: Herluf G. Madsen

Acknowledgments
PART I: INTRODUCTION

I. A rights-based review
I.1. Defining the corporal punishment of children
[.2. Emotional punishment of children
[.3. A violation of children’s human rights
[.4. Report structure and content

PART II: LEGISLATION

2. States and corporal punishment of
children in East Asia and the Pacific
2.1. The obligations of states
2.2. States that have only submitted initial reports
2.3. States that have submitted initial and other periodic reports
2.4. Summary

3. Current laws and regulations
3.1. What legislation is in place?
3.2. Implementation
3.3. Promoting legal change
3.4. Summary

PART Ill: SOCIAL RESEARCH

4. Current practices of, and attitudes towards,
discipline and punishment
4.1. Rights-based research
4.2. Existing research
4.3. Evaluation of research

vi

viii

NONLhww

I
12
20
39

41
41
53
58
60

63
65
66

67
96

i



PART IV: REFLECTIONS

5. Regional trends

5.1.
5.2
53.
54.
5.5.
5.6.
5.7.

‘But it is part of our culture’
Reasonable is relative

Parent are more powerful than children
Only in schools?

Not high on government agendas
When states are parents

The little we know

6. Main messages

References

Appendices

Appendix |I: International legislation and monitoring bodies
Appendix 2: International definitions

List of figures and tables

Figure I:

Figure 2:

Table I:

Table 2:

Table 3:

Table 4:

Table 5:

Flow chart: Attitude change and the implementation
of legal change

Map of Islands of the Western Pacific, showing
the limits of Polynesia

Countries in the review: Convention on the Rights of
the Child reporting status (31 July 2005)

Prohibition of corporal punishment of children
in penal systems of the |9 countries, 2005

Punishments teachers do use and punishments
they should use, according to Cambodian
schoolchildren aged 12 to |5 years

Responses by family status of Cambodian schoolchildren

aged [2-15 years to the question ‘Have you ever been
beaten by your teacher?

Observed occurrence of, and attitudes towards,
different punishments of children less than three years

of age and five to 10 years of age: Taiwanese adults 1977/8

103
105
105
106
107
107
108
109
109

110

115

127

129
135

84

49

71

71

75



Table 6:

Table 7:

Table 8:

Prevalence rates of corporal punishment by parents
of secondary school students in the past three months,
Hong Kong

Eighteen-year-olds in Christchurch, New Zealand recalled
punishment by parents before age 16

Composition of focus group discussions with young
people in New Zealand

76

90

92



Vi

Foreword

Research based on children’s own experience demonstrates that various forms of violence
against children, including corporal punishment, are a harsh reality for many children
throughout the world.

Corporal punishment is an unacceptable violation of the human rights of children: to
dignity, protection from violence, equality under the law, physical survival, and
development and education in the widest sense, including raising them in a spirit of
understanding and peace, as laid down in the United Nations Convention on the Rights
of the Child and other international human rights instruments.

It goes without saying that any form of violence — physical or psychological — is
unacceptable for Save the Children, which works in partnership with many other
organisations in the international movement against violence to children, focusing on
physical and humiliating punishment. Save the Children recognizes that the physical and
humiliating punishment of children:

*  violates children’s human rights to physical integrity, human dignity and equal
protection under the law

*  causes serious and long lasting harm to children

*  teaches children that the strong are allowed to practice violence against the weak

e isan obstacle to realising full protection of children

* s an ineffectual way of disciplining children.

This rights-based review of laws on, attitudes to, and practices in, the discipline and
punishment of children in the East Asia and Pacific Region, was commissioned by Save
the Children Sweden to contribute to knowledge about corporal punishment in the
region, to facilitate understanding of the issue so that plans can be made to address and
eliminate corporal punishment, as well as to make a contribution to the UN Secretary

General’s Global Study on Violence against Children (UN Study).

The review first provides a state-of-the-art account of the legal situation in the following
19 countries: Australia, Cambodia, China (including Hong Kong), Fiji, Indonesia, Japan,
Lao PDR, Malaysia, Mongolia, Myanmar, New Zealand, Papua New Guinea, The
Philippines, Republic of Korea, Singapore, Solomon Islands, Thailand, Vanuatu and Viet
Nam, primarily through state party reporting to the Committee on the Rights of the
Child, but also through current legal changes and implementation of legislation in all
situations in which corporal punishment is used to discipline children — including families,
schools, institutional care and juvenile justice. Following this, a description and evaluation
of the social-science record, with emphasis on research methods as well as research results,
concentrates on the 10 countries in which the research record is substantial. The review
ends with reflections on both legal and social-science records, paying particular attention
to the implications for making policies and planning programmes.



While this review is intended to be an input to the UN Study, it also provides a useful
overview for laypeople, as well as being a tool for regional policy makers and planners at
all levels. It will also be the background for regional comparative research implemented by
Save the Children on the subject, and a companion volume to Childrearing for peace: a
search for solutions — Family life without corporal punishment in East Asia and the Pacific
(Ennew and Plateau, 2005).

It is my sincere hope that this publication will go a long way towards opening the eyes of
adults — be they parents, teachers, police officers, policy makers, decision makers, anyone
who works with children or whose decisions affect them — to understand that corporal
punishment does long-lasting harm to the lives of children and that it is a practice that
must be stopped now!

Herluf G. Madsen

Regional Representative

Save the Children Sweden

Regional Office for Southeast Asia and the Pacific

vii
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Part I: Introduction

I. A rights-based review

Discipline and punishment are often confused. Discipline refers to the process by which
children learn the attitudes, values and behaviours of their society and culture, and does
not necessarily include any kind of punishment. Yet punishment is often regarded as a
normal, and even necessary, tool for discipline. This review of existing data on laws,
attitudes and disciplinary practices in 19 countries of the East Asia and Pacific region
shows that corporal punishment of children is widespread, but barely acknowledged to be
a problem, especially in families. The assumptions on which this attitude is based can be
challenged by the fundamental premise of this review — that corporal punishment of
children is a violation of their human rights. Our goal is to provide not only a record of
this form of violence against children in East Asia and the Pacific but also a basis for
moving towards a more general acceptance that corporal punishment is one of the
foremost manifestations of violence against children, which children themselves want

addressed.

Recognition that corporal punishment of children is unacceptable follows from new ideas
about children and childhood. Children are human beings, and subjects of human rights,
whose dignity must be recognized and respected. They are not adult possessions but
people who have opinions that must be respected. Childhood is not just a transition to
adulthood; it is an important life stage in itself, as well as being the entire, current reality
of children (James and Prout, 1997; Van Bueren, 1995).

Focusing on corporal punishment, Save the Children works in partnership with many
other organisations in the international movement against violence against children. In the
East Asia and Pacific region, Save the Children has established a regional strategy and
examined national needs for, and challenges to, carrying out this strategy. This desk review,
in combination with comparative primary research in nine countries (Beazley et al, 2000)
and a review of nonviolent childrearing practices in the region (Ennew and Plateau, 2005)
contributes to improved knowledge, so that plans can be made to address and eliminate
corporal punishment in the region. Thus it should be of service beyond its primary aim of
contributing to the UN Secretary General’s Global Study on Violence against Children
(UN Study).

I.1. Defining the corporal punishment of children

As will be seen later, and in accordance with the Save the Children approach, the
definition of ‘corporal punishment’ employed in the review includes a wide range of
physical and emotional punishments exercised by adults on children in a variety of
settings. The word ‘corporal’ can cause misunderstandings as well as problems in
translation in the East Asia and the Pacific region because ‘corporal punishment is
associated in many countries with the police, army and penal system. People do not in
general associate it with homes and schools. ‘Corps’, which is the basis for ‘corporal’,
means ‘body’. A more helpful universal term in English would be ‘physical’. Emotional —
sometimes called ‘psychological’ or ‘humiliating’ — punishment is integral to this
definition, not least because children say that it hurts more, but also because psychological
research is beginning to reveal that the negative effects of emotional punishment often last
longer that those caused by physical punishment.



Discipline and punishment of children in East Asia and the Pacific: a rights-based review

The contexts of corporal punishment are different for adults and children. Punishment of
adults, in whatever form, is likely to occur as legal penalty for a crime, as illegal action
taken by agents of the state (such as the police) or as illegal revenge taken by other
community members. Punishment of children, on the other hand, is associated with the
idea of discipline.

Discipline is the essence of childhood and integral to childrearing in every culture; it is
directly related to the status of ‘child’. If children are perceived negatively, as being in need
of management, control and supervision in order to become moral members of society, the
techniques used for discipline are likely to be punitive. Thus corporal punishment and
childhood are usually (although not inevitably) inseparable.

The current Save the Children definition of corporal punishment identifies two categories
of punishment that can occur separately or together: physical punishment and humiliating/
degrading punishment. Physical and humiliating/degrading punishment consist of
punishment or penalty for an offence, and/or acts carried out for the purpose of discipline,
training or control, inflicted on a child's body, by an adult (or adults) — or by another child
who has been given (or assumed) authority or responsibility for punishment or discipline.

Physical punishment includes:

* direct assaults in the form of blows to any part of a child’s body, such as beating,
hitting, slapping or lashing, with or without the use of an instrument such as a cane,
stick or belt;

* other direct assaults on a child’s body, such as pinching, pulling ears or hair,
twisting joints, cutting and shaving hair, cutting or piercing skin, carrying or
dragging a child against his or her will;

* indirect assaults on a child’s body, through using adult power, authority or threats
to force a child to perform physically painful or damaging acts, such as holding a
weight or weights for an extended period, kneeling on stones, standing or sitting in
a contorted position;

* deliberate neglect of a child’s physical needs, where this is intended as punishment;

* use of external substances, such as burning or freezing materials, water, smoke
(including from smouldering peppers), excrement or urine, to inflict pain, fear,
harm, disgust or loss of dignity;

* use of hazardous tasks as punishment or for the purpose of discipline, including
those that are beyond a child’s strength or bring him or her into contact with
dangerous or unhygienic substances; such tasks include sweeping or digging in the
hot sun, using bleach or insecticides, unprotected cleaning of toilets;

* confinement, including being shut in a confined space, tied up, or forced to remain
one place for an extended period of time;

* any other act perpetrated on a child’s body, for the purpose of punishment or
discipline, which children themselves define as corporal punishment in the context
of their own language and culture; identified through scientific participatory
research with children;
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* witnessing any form of violent conflict resolution;

* threats of physical punishment.
Humiliating/degrading punishment includes:

e Verbal assaults, threats, ridicule and/or denigration intended to reduce a child’s
confidence, self esteem or dignity.

This definition is independent of whether the intention (whether implicit or explicit) is a
‘benevolent’ desire to improve a child’s morals or behaviour, or designed to cause harm. It
is the acts themselves that define corporal punishment — and violate children’s rights.

[.2. Emotional punishment of children

‘Emotional punishment is the term we use in this review to refer to the last three types of
punishment in the Save the Children definition, as well as to the psychological harm that
is frequently associated with what appear to be simple physical acts. In Viet Nam, research
on child abuse concluded that ‘shouting at’ and ‘publicly blaming’ are viewed by children
as ‘verbal abuse’ or ‘humiliation’ (UNICEF Viet Nam, 2003). In this respect, David Y. H.
Wu's research in Taiwan in the late 1970s led him to surmise that negative emotional
expressions by parents (especially mothers), which appear to be used to strengthen
parent-child bonding, might be ‘a kind of emotional abuse which is not found in Western
cultures’ (Wu, 1881, p. 158). Wu wrote that:

For years I have observed Chinese parents freely express or display their negative
emotions towards children (anger, rage, disgust, frustration), but then hesitate to show
affection or pleasure. Mothers in particular are prone to demonstrate (or mock) pain,
frustration, sufferance, or sadness as a means to elicit children’s sympathy and,
consequently, submission to parental control in order to alleviate the parents suffering

(W, 1981, p. 158).

Nevertheless, such contrasts with an imagined “West’, while thought-provoking, do not
necessarily hold up — as we shall show with respect to cultural relativism arguments on
various aspects of discipline and punishment in East Asia and the Pacific. Discussions of
the image of the mater dolorosa (suffering mother) in Latin America, for example, also
show a similar complex of ideas functioning to intensify parent-child bonds so that they
become, as Wu says, unconscious, long-lasting and profound attachments (see for
example, Stevens, 1973).

Emotional punishment is intended to cause mental pain, harm or discomfort, or
incidentally causes such pain in the course of punishment that is assumed to be purely
physical. It can take a variety of forms, such as blaming, scolding, shaming, ridiculing and
denigrating, and also depends for its effect on the context of punishment. Several factors
affect the definition and determine the type and severity of effects on a particular child,
including culture, context, age, perspectives and relationship with the person who carries
out the punishment (Elliott et al, 2002; Ennew, 2003; Krug et al, 2002; Lewthwaite,
2000). Sometimes the form of physical punishment, or the way it is administered, may be
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shaming or undignified, so that it is difficult to say whether the act is physical or emotional
punishment; the net result is that it is both. The enigma of the link between physical and
emotional punishment can only be solved by taking into account what children say about
corporal punishment, using children-friendly research techniques.

Save the Children is putting considerable emphasis on emotional punishment in its
campaign against corporal punishment. Until recently, emotional punishment did not
attract as much attention as physical punishment. This parallels the historical trend of
awareness raising and research on child abuse, which began in the 1960s by focusing on
physical abuse, then swung towards attention on sexual abuse, virtually ignoring emotional
abuse. In recent years, however, there has been a growing recognition that emotional
violence can be equally or more harmful to a child (Save the Children Sweden, 2003).

A research monograph produced by the Children’s Society of Singapore compared the legal
definitions of Australia, Canada, England and Wales, Hong Kong, India, Malaysia and
Singapore, as the basis for defining emotional abuse. First the researchers distinguished
between emotional abuse and neglect; the former being defined as ‘overtly rejecting
behaviour of carers’ involving ‘active parental hostility, verbal or emotional assaults,
threatened harm, or close confinement’, while emotional neglect refers to ‘omission of
parental psychological nurturing, availability, lack of interest in the child, and absence of
attention and stimulation’. Yet the authors admit that these ‘distinctions ... often break
down in the face of reality’ and that the ‘active/passive and abuse/neglect distinctions may
obscure the multifaceted nature of emotional maltreatment’ (Elliott et al, 2002, pp 7-8).
Although the term ‘emotional abuse’ is used in international discourses, it clearly has
different meanings for individuals, and groups from different cultures — which is related to
its relative absence from the UN Study.

1.3. A violation of children’s human rights

Despite the widespread use of corporal punishment in childrearing, this adult behaviour is
neither encouraged nor condoned by international law. Corporal punishment of children
violates international human rights law, in particular the basic principles of dignity,
physical integrity and fundamental freedoms, which have been established in the Universal
Declaration of Human Rights (1948) and the International Covenant on Civil and
Political Rights (1966), as well as in specific instruments such as the UN Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(1984). It also breaches United Nations rules and guidelines on juvenile justice (Appendix
1). For children, these rights are stated in greater detail in the 1989 UN Convention on
the Rights of the Child (CRC), which explicitly protects them from all forms of physical
violence (Article 19) and inhuman and degrading treatment or punishment (Article 37),
and requires school discipline to be ‘consistent with the child’s human dignity’ (Article 28).
Corporal punishment can have negative effects on children’s attendance and learning
experiences, violating Article 28 by causing irregular school attendance and drop out
(Article 28.1.e). Article 29 (1) of the CRC, which has been called ‘the aims of education’
by the Committee on the Rights of the Child (‘the Committee’), refers to children’s right
to be prepared for ‘responsible life in a free society, in the spirit of understanding, peace,
tolerance, equality of sexes, and friendship among all peoples, ethnic, national and
religious groups and people of indigenous origin’.! Corporal punishment of children is

' Committee on the Rights of the Child, 2001, General Comment No. 1, The aims of education, Article 29 (1)
CRC/GC/2001/1, 17 April 2001.
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thus a violation of children’s rights in the broad sense that it teaches them that it is
acceptable to resolve conflicts by using violence, to believe that it is acceptable for strong
people or groups to use violence against the vulnerable and powerless.

The provisions of the CRC have been specifically interpreted by the Committee to
indicate that corporal punishment of children is unacceptable. The Committee has
considered violence against children in three of its ‘general discussion days’; The
administration of juvenile justice (1995), State violence against children (2000), and
Violence against children within families and in schools (2001). The Committee has
repeatedly made clear in its concluding observations on states parties reports that the use
of corporal punishment respects neither the inherent dignity of children nor the strict
limits that should be placed on school discipline. Such punishment often reaches the level
of ‘cruel, inhuman or degrading treatment’ in violation of article 37 of the CRC and, in
cases that are sadly not infrequent, it may lead directly to death. Thus it is not surprising
that the Committee has called for public education so that parents, teachers and other
carers understand the harmful effects of corporal punishment and learn to use other modes
of discipline.?

Other major international human rights treaty-monitoring bodies, such as the Committee
on Economic, Social and Cultural Rights, the Human Rights Committee and the
Committee against Torture, have also condemned corporal punishment of children,
particularly in schools and institutions (Save the Children, 2001, p.21). The Special
Rapporteur on Torture of the Commission on Human Rights has referred to corporal
punishment as falling within the ‘grey zone’ between torture and other forms of cruel,
inhuman and degrading treatment or punishment and, along with the Human Rights
Committee, has given his support to the view that the prohibition on torture and cruel,
inhuman or degrading treatment or punishment contained in article 7 of the International
Covenant on Civil and Political Rights extends to corporal punishment.?

|.4. Report structure and content

Although this review examines legal provisions, it is intended to be complementary to the
detailed legal review carried out for East Asia and the Pacific by the Global Initative to
End All Corporal Punishment of Children (Global Initiative, 2005). Information is
required about laws, but also about attitudes and practices, if the goal of eliminating
corporal punishment is to be achieved. For this reason, the review begins by examining not
only existing laws but also the current priority corporal punishment has on national
children’s agendas, through a systematic reading of states parties’ reports to the Committee
on the Rights of the Child since 1992. Following this, existing research about practices of,
and attitudes towards, corporal punishment is examined. This approach has been taken on
the assumption that is easier to move towards legal abolition of corporal punishment, and
the successful implementation of the consequent laws, if attitudes are transformed to
provide an enabling environment for legal changes, and then further attitude changes
promoted to ensure successful implementation of laws and regulations. Thus the overall
objective of this review is to consider, on the one hand, social environments that permit
(and perhaps even favour) corporal punishment of children as a main form of ‘discipline’
and, on the other, changes in attitudes and practices that promote both legal changes and
their successful implementation (Figure 1).

Committee on the Rights of the Child, 2001, General discussion day: Violence against children within the family and
in schools. CRC/C/DOD/1.

3 Commission on Human Rights, 1997, Report of the Special Rapporteur, Mr. Nigel S. Rodley, E/CN.4/1997/7,

10 January 1997.
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Figure I: Flow chart: Attitude change and the implementation of legal change
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This review is divided into three sections:

* examination of the legal situation in the 19 countries, primarily through state party
reporting to the Committee on the Rights of the Child, but also through what is
currently happening through legal changes and implementation of legislation in all
situations in which corporal punishment (in the wide definition already provided)
is used to discipline children, including families, schools, institutional care and
juvenile justice;

* description and evaluation of the social-science record, with emphasis on research
methods as well as research results, concentrating on the 10 countries in which the
research record is substantial;

* reflections on both legal and social-science records, paying particular attention to
the implications for making policies and planning programmes.

One overall conclusion from this review is that information about corporal punishment in
East Asia and the Pacific is extremely limited, not only in quantity but also in many cases
in quality. Although some conclusions can be drawn it is not possible for these to reflect
on either prevalence or incidence. Because the review refers to both legal and social-science
documents, we have chosen to alternate between the customary forms of reference used in
each discipline — legal references are in footnotes, but for social-science and other
publications the Harvard system is used. We hope that this makes it easier for readers to
follow the flow of the text.
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2. States and corporal punishment of children
in East Asia and the Pacific

This chapter examines state parties reports to the Committee on the Rights of the Child
(the Committee) from 19 countries: Australia, Cambodia, China (including Hong Kong),
Fiji, Indonesia, Japan, Lao PDR, Malaysia, Mongolia, Myanmar, New Zealand, Papua
New Guinea, The Philippines, Republic of Korea, Singapore, Solomon Islands, Thailand,
Vanuatu and Viet Nam. States parties reports, together with concluding observations of
the Committee, are interesting sources of information on national perceptions of corporal
punishment in different contexts, as well as on the position of the issue on a government’s
children’s-rights agenda. Reports and concluding observations are not the only texts
available, but they provide a picture of the beginning and end points of the dialogues
between states parties and the Committee, which take place through lists of issues to be
discussed, states parties responses on these topics, supplementary reports and the record of
discussions when the reports are considered by the Committee, as well as the ‘alternative’
reports submitted by non governmental organisations (NGOs).

The term ‘corporal punishment appears neither in the text of the CRC nor in the
guidelines on the form and content of reports submitted under the provisions of the CRC.!
Nevertheless, as already discussed, the Committee has made it clear that the corporal/
physical punishment of children is indisputably covered under the definitions of ‘all forms
of physical or mental violence, injury or abuse, neglect or negligent treatment, maltreatment
or exploitation, including sexual abuse, while in the care of parent(s), legal guardian(s)
or any other person who has the care of the child’ (article 19. 1) and ‘torture or other
cruel, inhuman or degrading treatment or punishment’ (article 37 (a)). Moreover, in the
report of a discussion day on state violence against children in 2000, the Committee
recommended that:

States parties review all relevant legislation to ensure that all forms of violence against
children, however light, are prohibited, including the use of torture, or cruel, inhuman
or degrading treatment (such as flogging, corporal punishment or other violent
measures), for punishment or disciplining within the child justice system, or in any
other context.?

While all relevant international instruments and monitoring bodies are equally important
in addressing the issue, the low rate of ratification of some human rights instruments by
the countries of East Asia and the Pacific indicates that the Committee on the Rights of
the Child may be the leading catalyst for addressing violence against children in this
region.

2.1. The obligations of states

The UN Committee on the Rights of the Child was set up under the provisions of article
44 of the CRC to monitor how states parties implement their obligations. States parties
must submit country reports, initially two years after ratification or accession (first
periodic’ or ‘initial’ reports’) and then every five years (‘periodic reports’). In addition to
the government reports, the Committee receives information from other sources,

Committee on the Rights of the Child, 1991, General guidelines regarding the form and content of initial reports
to be submitted by States Parties under article 44, paragraph 1(a), of the Convention, CRC/C/5, 30 October 1991.
> Committee on the Rights of the Child, 2000, Report on the twenty-fifth session, CRC/C/100, 14 November 2000,
para 696.
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including NGOs, United Nations and other intergovernmental organisations, academic
institutions and the press. In the light of all information provided, the Committee
examines a state party report in session with government representatives and others
(including children in some cases). Based on this dialogue, the Committee publishes its
concerns and recommendations, referred to as ‘concluding observations.” In concluding
observations, the Committee has repeatedly recommended states parties to address
corporal punishment as a violation of children’s rights. The recommendations made by the
Committee to states parties to the CRC are of an advisory nature and do not legally bind
the states parties to comply, yet these recommendations can play an essential role in
bringing attention to issues that might otherwise be disregarded.

With the exception of Malaysia, by 31 July 2005 all the countries covered by this review
had submitted initial country reports to the Committee. Australia, China including Hong
Kong, Indonesia, Japan, Mongolia, Myanmar, New Zealand, the Philippines, Republic of
Korea, Thailand and Viet Nam had submitted their second periodic reports to the
Committee (Table 1). In the case of Australia, the second and third reports were combined
and submitted together. The Committee has emphasised that timely reporting by states
parties is important for examining the progress made in the implementation of the CRC.
As many country reports have become overdue, the Committee has invited some states to
submit consolidated (usually third and fourth) reports on or before the next due date as
an ‘exceptional measure’, so that they can return to the regular five-yearly reporting

schedule foreseen in the CRC.

On the whole, information about corporal punishment is included in states parties reports
under articles 19, 28 and 37, although the topic occasionally appears in other parts of
the reports, for example under article 40 (juvenile justice). The terms ‘corporal
punishment’, ‘punishment’ and ‘discipline’ are not always used; generally and variously
information appears within discussions of violence, torture or abuse. The following
country-by-country information is taken from states parties reports as well as from
Committee observations, comments and recommendations. Where the topic appears in
a state party report, the words used, the attention paid (or not paid) to particular
social spaces (families, schools, justice systems) all provide interesting information about
state attitudes towards disciplining and punishing child citizens. This also gives
some indications about the place occupied by corporal punishment in national — and
regional — children’s-rights agendas.

2.2. States that have only submitted initial reports

Seven of the 19 countries have submitted their ‘initial’ (first periodic) reports. Four
countries, Cambodia, Fiji, Lao People’s Democratic Republic, and Vanuatu, are overdue
with their second periodic reports, while three, Papua New Guinea, Singapore and the
Solomon Islands, are due to submit second and third reports combined in 2007 or 2008.
The Committee provided guidelines to states parties on the form in which initial reports
should be submitted; guidelines that were also followed by the remaining 12 countries we
reviewed, which have submitted more than one report. In general terms, initial reports
were required to set the background of legislation and to concentrate more on this area
than required in subsequent periodic reports.
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Table I: Countries in the review: Convention on the Rights of the Child
reporting status (31 July 2005)

Report submission

Subsequent periodic reports

Country First (‘Initial’)

periodic report Second Third/fourth
Malaysia Due 1997 Due 2002
Cambodia 18 December 1997 | Due 1999 Due 2004
Fiji 12 June 1996 Due 2000
Lao PDR I8 January 1996 Due 1998 Due
Papua New Guinea 23 April 2003 Due 2008 (2/3) Due 2008
Singapore 29 April 2002 Due 2007 (2/3) Due 2007
Solomon lIslands 27 February 2001 Due 2007 (2/3) Due 2007
Vanuatu 27 January 2001 Due 2000
Australia 8 January 1996 2 and 3 Combined 30 September 2003
China 27 March 1995 27 June 2003

China (Hong Kong Special
Administrative Region)

16 June 1997

2005

Indonesia 17 November 1992 | 5 February 2002 Due 2007 (3/4)
Japan 30 May 1996 27 June 2003 Due 2006
Mongolia 20 December 1994 | 6 May 2003 Due 2007 (3/4)
Myanmar 21 September 2003 | 11 June 2002 Due 2008 (3/4)
New Zealand 22 September 1995| 19 February 2001 Due 2008 (3/4)
The Philippines 19 September 1993 | 23 April 2003 Due 2007 (3/4)
Republic of Korea 17 November 1994 | | May 2000 Due 2008 (3/4)
Thailand 23 August 1996 7 June 2004

Viet Nam 30 September 1992 | |1 May 2000 Due 2007 (3/4)

Source: United Nations Office of the High Commission for Human Rights (www.ohchr.org)

All states parties to the CRC — especially those that ratified and reported early in the 1990s
— were faced with a novel task. States parties reports to the Committee on the Rights of
the Child are a completely new genre of text. No previous national reports on children had
focused on their rights, rather than their welfare, nor yet had they considered the full range
of rights — civil, political, economic, social and cultural. Initial reports under the CRC thus
began a process of seeking a far wider range of information about children than had
previously been the case. Whereas data on health, education and demography were
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relatively easily available (although not children-centred), the record in other areas — such
as children in institutions, and children’s budgets — was often woefully inadequate (Ennew
and Miljeteig, 1996). As will become clear in the course of this review, information about
violence against children, and specifically about corporal punishment, was no exception.

Three of the 19 countries, Indonesia, the Philippines and Viet Nam were among the 25
states parties to report in the first two years (1992-3). At that time, country reports were
submitted in very variable forms, and the ink was barely dry on the Committee guidelines
for reporting. The discourse on children’s rights, which is now the major driving force for
intergovernmental, governmental and non governmental planning for children, was then
relatively underdeveloped and often considered to be an adjunct of children’s needs or
welfare (Ennew, 1994). It is unlikely that any government would prioritise corporal
punishment (or even violence against children) much less see this as a children’s rights
issue. Thus, although child abuse, together with programmes of awareness-raising about
abuse, was mentioned in the initial report of Indonesia, for example, there were no
specific references to either discipline or corporal punishment in any context. In its
observations on this initial report the Committee did not make specific recommendations
on corporal punishment, although it did comment on the incompatibility between the
administration of juvenile justice and the provisions of the CRC, a human rights concern
that had, until then, been given little prominence in either national or international
agendas for children, but which the Committee has raised to greater importance
since 1992.

Cambodia

The Government of Cambodia submitted its initial country report to the Committee in
1998, mentioning three contexts in which corporal punishment takes place — families,
schools and detention for children in conflict with the law. The report mentions corporal
punishment in family and in schools, noting that the ‘practice of striking children by way
of family chastisement’ is widespread, and that there was then no law expressly forbidding
parents to strike their children. The Government also stated that it ‘categorically prohibits
physical persecution of all individuals, particularly children,” and that ‘schoolteachers are
forbidden to beat their children.” However, children in ‘unsafe areas and in certain
families’ were described as ‘still being ill-treated.” The Government did not specify any
measures being taken to prevent corporal punishment (although a law on domestic
violence was drafted in subsequent years: Sandvik-Nylund, 2003).

Outside the boundaries of formal legislation, the report stated that although ‘the practice

. is widespread ... if the ill-treatment is excessive, the local authorities or neighbours
have been known to intervene and in some cases the children are entrusted to their
grandparents or transferred to the Centre for Assistance to Children.”

The Committee examined Cambodia’s initial country report in 2000, expressing concern
that some children were reportedly beaten and mistreated while in detention and
recommended establishment of a juvenile justice system. Nevertheless, the Committee did
not specifically mention corporal punishment in other contexts, although it did make
recommendations about ‘child abuse and ill-treatment” of children in families, at school
and other institutions and in society at large.*

* Initial reports of States parties due in 1994: Cambodia. 24/06/98. CRC/C/11/Add.16 paras 78 and 124.
# Concluding Observations of the Committee on the Rights of the Child: Cambodia. 28/06/2000.
CRC/C/15/Add.128 para 43.
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Fiji

The Government of Fiji submitted its initial report to the Committee in 1996, giving
extensive coverage to corporal punishment in all contexts, with the exception of children’s
workplaces, and locating the causes in customary acceptance of the practice as well as in
adult/child power relations:

Physical punishment is widely practised and culturally acceptable within most Fiji
families as a means of disciplining children, but it is apparent that this is also a
common way to impose physical abuse on them. There is general agreement that parents
and teachers can inflict physical punishment, and they often do so. As a result, it does not
come easily to those in authority to listen to or to respect the views of children.

The deep-rooted nature of these power relationships is clearly linked to the importance of
families as the foundation of Fijian society. This is referred to in the first paragraph of the
report:

When Fiji people describe their society and cultures, a common theme is the
importance of family. All of Fiji’s ethnic communities value caring relationships among
their wide networks of kin. Family events, social occasions, and religious festivals are
commonly celebrated by large gatherings of relatives, close and distant. Kinship
virtually defines most rural communities, be they Fijian villages or Indian settlements.
For many small children, the world beyond their own homes appears to consist of
aunts, uncles, cousins, and grandparents.

Beyond families, corporal punishment in schools is permitted, but only if administered by
a head teacher. In addition, Ministry of Education guidelines stipulate that students
should not receive corporal punishment for poor academic performance, and that girls
should not be hit unless a female member of staff is present. The Government reported
that both teacher training colleges and the University of the South Pacific offer courses on
behaviour management and positive guidance techniques as alternatives to physical
punishment.

According to this report, corporal punishment of children in institutional care is not
permitted but it is occasionally practiced. The Government observed that, given the low
staffing levels in institutions, it is difficult to switch the emphasis towards rewarding good
behaviour rather than punishing bad behaviour. In the juvenile justice system, no juvenile
can be sentenced to corporal punishment but the Government admitted that some court
proceedings offer scant protection to children from exposure to continued abuse or
violence. ‘Serious consideration’, the Government concluded, ‘Needs to be given in Fiji to
the issue of physical violence against children.”

The Committee examined Fiji’s initial country report in 1998, noting the initiative for the
legal prohibition of corporal punishment submitted by the Coordinating Committee on
Children (established in 1993) to Fiji’s Law Reform Commission. The Committee
recommended that corporal punishment should be prohibited by law and that measures
should be taken to raise awareness about its negative effects as well as to ensure that
discipline in schools, families and institutional care is administered in a manner consistent

with a child’s dignity.®

> Initial reports of States parties due in 1995: Fiji. 24/09/96. CRC/C/28/Add.7 paras 1, 65-68, 107, 241.
¢ Concluding Observations of the Committee on the Rights of the Child: Fiji. 24/06/98. CRC/C/15/Add.89
paras 16 and 36.
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Lao PDR

The Government of Lao PDR submitted its initial report to the Committee in 1996,
clearly stating that, under the Penal Code, physical punishment is prohibited in general,
including the physical discipline of children and (an interesting conjunction of ideas)
torture of offenders in the penal system. Parents may have their parental rights revoked if
they ‘abuse their parental authority, or make use of violence and unethical methods.”

The Committee examined Lao PDR’s initial country report in 1997, expressing particular
concern about the persistence of corporal punishment within families and its acceptance
in Lao society. The Committee recommended the Government to take all appropriate
measures, including revision of legislation, to prevent and combat ill-treatment within
families and suggested that:

authorities initiate a comprehensive study on abuse, ill-treatment and domestic violence to
improve the understanding of the nature and the scope of the problem, and set up
social programmes to prevent all types of child abuses as well as to rehabilitate the
child victims.®

Papua New Guinea

The Government of Papua New Guinea submitted its initial country report to the
Committee in 2003, providing particularly detailed information on state violence against
children and youth in the juvenile justice system, including reports of the death of young
people at the hands of private security guards and police. This was declared to be
symptomatic of escalating violence throughout the country with direct impact on children
in communities in which there is a ‘widespread tendency to resort quickly to violence or
threats of violence in situations of conflict.” Thus it is not surprising that the government
reports:

Beatings and excessive punishment of children at the hands of parents or guardians, or
the adults charged formally or informally with the care and protection of children, are
common. Existing laws to protect children from cruel and inhuman treatment are
inadequate and often not enforced. The low level of community knowledge of the law
limits participation in the enforcement of the law. This combines with a lack of
community consciousness regarding alternative ways of guiding and correcting a child.
Many parents believe that strict corporal punishment is essential and even acceptable,
in order to guide and discipline the child. Children who may be subjected to strict and
severe parental discipline may suffer without any protective sanctions of such treatment.

The fact that the Government provided little information about specific measures to
address corporal punishment may be related to its somewhat bleak account of human

rights:

Too often the notion of human rights and freedoms are spouted as political rhetoric
only, narrowly and inappropriately interpreted and pronounced as the political rights
of one individual or group over another, based on race, geographical origin, education or
ethnicity.’

7 Initial reports of States parties due in 1993: Lao People’s Democratic Republic. 24/01/96.
CRC/C/8/Add.32 paras 76 and 91.

¢ Concluding observations of the Committee on the Rights of the Child: Lao People’s Democratic Republic.
10/10/97. CRC/C/15/Add.78 paras 20 and 44.

? Initial reports of States parties due in 2000: Papua New Guinea. 21/07/2003. CRC/C/28/Add.20
paras 171-173 and 331.
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The Committee’s comments on this report recognised the difficulties of implementing the
CRC in Papua New Guinea: internal armed conflict, natural disasters, geographical
barriers to communication and the existence of more than 800 local languages. Concern
was expressed about the violence towards children practiced by police and staff of
institutions and it was suggested that detailed information should be collected so that
policies might be put in place to eliminate this violence, to establish a complaints
procedure, to prosecute offenders and set up rehabilitation programmes. On corporal
punishment in particular, the Committee stated that it was ‘extremely preoccupied” about
the widespread occurrence and the absence of any legal prohibition in homes and
institutions. Public education was recommended to raise awareness of the harmful effects
of corporal punishment, as well as about constructive and non violent discipline.*

Singapore

Singapore acceded directly to the CRC in 1995 without an initial signature (which means
that it is bound by the treaty as if it had first signed and then ratified). ‘Reservations’ and
‘declarations’ about some articles of the CRC were made at the time of accession, most
notably (indeed uniquely in the 19 countries) on corporal punishment. The text of the
declaration on key reservations to articles 19 and 37 reads:

The Republic of Singapore considers that articles 19 and 37 of the Convention do not
prohibit:

(a) the application of any prevailing measures prescribed by law for maintaining law

and order in the Republic of Singapore;

(b) measures and restrictions which are prescribed by law and which are necessary
in the interests of national security, public safety, public order, the protection of
public health or the protection of the rights and freedoms of others; or

(¢) the judicious application of corporal punishment in the best interests of the child.

In this exceptional case, it is worth quoting the relevant parts of the text of the Initial
Report of the Government of Singapore in full:

214. The Singapore Government believes that every person who commits a crime
should be held accountable for his misdeeds. However, a restorative model rather than
a punitive model is applied in the juvenile justice system. The rights of children and
young persons are protected under the provisions of the Children and Young Persons
Act, which state that they are to be tried for their offences in the Juvenile Court where
a range of treatment and sentencing options are available. Juveniles are tried by the
High Court for serious offences such as murder, rape, drug trafficking and armed
robbery after they are deemed unsuitable for treatment in the Juvenile Court (section
33 of the Children and Young Persons Act). Juveniles may also be subjected to caning.
However, under Singapore’s laws, a juvenile offender will be caned with a light rattan
instead of the usual rattan used for adults. Females are not liable to caning (section 231
of the Act). In 1998, there were a total of 20 juvenile offenders who were caned for
committing serious offences. As at September 1999, 39 juveniles had been caned.

277. School authorities are mindful that the school is first and foremost a place to
nurture the child to develop his/her fullest potential. Hence, in the administration of

1 Concluding observations: Papua New Guinea. CRC/C/15/Add.229 para 7.
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discipline, great care is given to the enforcement measures so that the pupils’ dignity
and self-esteem are not eroded. In the disciplining of pupils, counselling towards
responsibility is practised as an alternative to punishment. Schools are continually
encouraged to implement proactive measures, such as the teaching of life-skills in order
to instil values and self-discipline in their pupils.

Corporal punishment is meted out judiciously to errant male pupils, and even then
as a last resort, by the principal or a teacher authorised by him/her. Under no
circumstances are female pupils subjected to corporal punishment.

278. The guidelines from the Ministry of Education (MOE) specify that corporal
punishment should not be carried out in anger and should be done with a light cane
on the palms or buttocks, and that other school personnel are not at all allowed to mete
out corporal punishment. Parents are informed by the school of the corporal
punishment meted out on the child and details of the offence. If they are of the view
that the punishment has been excessive, they can report the matter to the MOE which
will look into their complaints and take the appropriate action against errant school
personnel.

279. In Singapore, caning may be used judiciously by parents as a mode of discipline.
This form of punishment is used mainly to punish errant children for misdeeds and
not meant to abuse the child. Parent education on best practices in disciplining and
managing children is readily available."

It is interesting to note that a brief NGO report submitted in 2003 — prepared by the
National Council of Social Services — does not mention corporal punishment or any other
discipline issues, although it does mention child abuse. This tends to indicate that
corporal punishment is not perceived to be a problem in Singapore society.”

The Committee examined Singapore Government initial country report in 2003, noting
with concern that corporal punishment is permitted by law in the home, schools and
institutions as well as being a judicial punishment for male juvenile offenders. In addition
to widespread legal changes, the Committee recommended that the Government should:

conduct well-targeted public awareness campaigns on the negative impact corporal
punishment has on children, and provide training for teachers and personnel working
in institutions and youth detention centres on non-violent forms of discipline as an
alternative to corporal punishment.”

Solomon Islands

The Government of the Solomon Islands submitted its initial country report to the
Committee in 2002, mentioning corporal punishment in families, schools, the streets and
the juvenile justice system. With respect to physical punishment by parents, the
Government commented that:

There is a need for increased awareness and understanding of what actions constitute
child abuse (physical, sexual, verbal, emotional) and neglect in relation to disciplinary
measures imposed by parents upon their own children. Some feel that CRC’s

' TInitial reports of States parties due in 1997: Singapore. 17/03/2003. CRC/C/51/Add.8 paras 214, 277, 278, and 279.

2 National Council of Social Services, Singapore, 2003, Non Governmental report submitted by the National Council
of Social Service, Singapore, 7 April 2003.

1 Concluding observations: Singapore. 27/10/2003. CRC/C/15/Add.220 para 33.
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definition of child abuse or exploitation needs discussion. They feel Solomon Islands
cannot, as a result of acceding to the CRC, accept all provisions of the Convention
without questioning each one. Each provision must, therefore, be compared and
weighed against traditional Solomon Islands family values and norms with respect to
traditional disciplinary mechanisms. The family is certainly an institution wherein each
member contributes to its various functions and equilibrium. Parents play the important
role of being head of the family. The rights and responsibilities of parents and guardians
to control and discipline their children must be considered. Lack of control or discipline
can lead to disharmony and disequilibrium. Solomon Islands is one society with its
own sets of values and western values are those of another society, which are sometimes
seen to be in conflict with ours. What is good for western society is not necessarily good
for Solomon Islands.

This is a particularly clear statement of cultural relativism, which challenges the standing
of the CRC as an international treaty, a topic that we will discuss later and which is a
continuous thread in this review. Here it is only important to note that, with respect to
protecting children from excessive violence, the Government of the Solomon Islands
makes a clear distinction between “Western’ or formal law (which, although not stated,
would seem to be due to colonial influences) and customary, or community, law:

Most cases of cruelty and abuse — if they are discovered at all — are resolved by utilizing
a combination of resources from within the community, i.e. custom law, church and
extended family. “Western’ laws, i.e. the Constitution and Penal Code, are rarely
invoked.

In seeming contradiction, the Government also appears to be critical of some traditional
practices, saying that state violence against juvenile offenders ‘probably derives from the
traditionally paternalist manner in which police officers view young criminals’ and that
‘traditional disciplinary habits have not prohibited violence in the interest of changing
future behaviour”:

(I]t is necessary, therefore, to educate police officers about human rights and help them
modify their behaviour during arrests. More training such that done by Family Support
Centre in January 1998 is required to further effect positive change in pursuit of
human rights for children and others."

The Committee examined the Solomon Island initial country report in 2003, expressing
concern that corporal punishment is widely practised in families, schools, and other
institutions, such as in prisons and alternative care, and recommending the
Government to:

e take all legislative and other measures to prohibit all forms of physical and
mental violence, including corporal punishment, against children in families,
schools and in all other contexts;

* conduct a study to assess the nature and extent of ill-treatment of children,
and design policies and programmes to address it;

e carry out public education campaigns about the negative consequences of
ill-treatment of children, and promote positive, non-violent forms of discipline as
an alternative to corporal punishment.”

' Initial reports of States parties due in 1997: Solomon Islands. 12/07/2002. CRC/C/51/Add.6 paras 195, 224 and 249.
» Concluding Observations: Solomon Islands. 02/07/2003. CRC/C/15/Add.208 paras 30 and 31.
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Vanuatu

It is not surprising that, as a Pacific Island state, the first paragraph of the Government of
Vanuatu’s initial report should, like Fiji and the Solomon Islands, stress the importance of
family units as the political core of governance and cultural life:

In Vanuatu, family is viewed as the foundation of the society and in addition to this is
the extended family system. A child is given the very best care and protection by
parents, grandparents and all members of the extended family. Therefore, no child,
whether in an urban or rural area, is allowed or left to be in any kind of problem or
trouble unless it is beyond the reach of everyone. Children are important to everyone.

Although the Government made no specific reference to corporal punishment in any
context, this initial report quotes the words of Karen Abel, a 12-year-old delegate from
Vanuatu to the Thirty-Third Pacific Conference in New Caledonia, in 1993. This implies

Government endorsement of Ms Abel’s comments that:

... There are two things which I think are the most important for children. One is
good family life and the other is a good education so that children can have good
opportunities and get jobs when they grow up. It would be good if parents could help
their children with their school problems instead of getting angry. They should not hit
their children because children will remember it when they grow up and they may do
the same thing to their own children. It is not good for children to be afraid of their
parents because then they cannot be close to them...'

The Committee took up this point in its concluding observations in 1999:

While the Committee is aware that corporal punishment is prohibited by law in
schools, it remains concerned that traditional societal attitudes continue to encourage
the use of such punishment within the family, in schools, care and juvenile justice
systems and generally in society. The Committee recommends that the State party
reinforce measures to raise awareness on the negative effects of corporal punishment
and ensure that alternative forms of discipline are administered in families, schools, and
care and other institutions, in a manner consistent with the child’s dignity and in
conformity with the Convention. In this connection, the Committee recommends that
the State party provide counselling and other programmes for parents, teachers and
professionals working in institutions to encourage their use of alternative forms of
punishment. In addition, the Committee strongly recommends that all necessary
measures be taken to ensure the full and effective implementation of the ban on
corporal punishment in schools.”

2.3. States that have submitted initial and other periodic reports

We now turn to states that have submitted more than one periodic report, with the
intention of examining whether government approaches to corporal punishment have
changed over time, perhaps in response to comments and recommendations from the

Committee on the Rights of the Child.

' Initial reports of States parties due in 1995: Vanuatu. 26/05/97. CRC/C/28/Add.8 paras 1 and 49.
7 Concluding Observations of the Committee on the Rights of the Child: Vanuatu. 10/11/99.
CRC/C/15/Add.111 para 16.
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Australia

Australia has a federal political structure, in which legislative, executive and judicial
powers are shared or distributed between the various Federal institutions, the six States and
two self-governing Territories. The Government of Australia made substantial and
specific coverage of corporal punishment both in its 1996 initial report' and in the two
periodic reports submitted together in 2003,” providing information about the
jurisdiction of different States as well as Federal law.

The initial report made a zero tolerance’ statement (referred to later in the consolidated
second and third periodic reports) under CRC article 37 (a) that ‘torture, and other cruel,
inhuman, or degrading treatment or punishment is not tolerated and constitutes a
criminal offence and civil wrong in all Australian jurisdictions.” However, a different
approach is reported with respect to punishment by parents:

At present, lawful correction or lawful chastisement by parents is a common law
defence to an action for assault. The criminal legislation of Tasmania, Queensland and
Western Australia each contains a version of this defence. When the issue was reviewed
in Queensland in 1992 the Criminal Code Review Committee recommended that the
defence be maintained.

The Government reported that this common-law provision was under consideration by
the Federal Government, and that the Model Criminal Code Officers Committee (with
representation from all States) was in the process of preparing a discussion paper; in
addition, a discussion paper on The Legal and Social Aspects of the Physical Punishment
of Children had been released in June 1995 by the Federal Department of Human Services
and Health, under the auspices of National Child Protection.”

Corporal punishment in schools was prohibited in state schools in the Australian Capital
Territory, New South Wales, Victoria, Queensland and South Australia. However, the law
relating to punishment in schools varied in different jurisdictions and between private and
state schools. Children can be physically disciplined by their teachers in independent
schools in all Australian States” but, if subjected to excessive or otherwise unlawful
corporal punishment, children have the right to take civil action for damages against the
teacher or school. Teachers who administer unlawful corporal punishment are also liable
to criminal prosecution for assault.

The laws and regulations on corporal punishment against juveniles in detention also vary
between different jurisdictions. However, police officers everywhere are bound not only by
common law, but also by codes of conduct. In addition:

Officers are instructed to treat those in detention with respect for their human
dignity. Police training details the circumstances in which force may be used and
empbhasises that force is only to be applied where necessary and to the minimum extent
necessary. Officer training includes training in conflict management to enable a
solution to be found without requiring physical restraint. The situations where force
may be used include actions in self-defence, for the prevention of injury to the detained
person or other persons, in making an arrest and for preventing escape from detention.

8 Initial reports of States parties due in 1993: Australia. 01/02/96. CRC/C/8/Add.31.

* Second and third periodic reports of States parties due in 1998 and 2003: Australia. 29/12/2004. CRC/C/129/Add 4.
 TInitial reports of States parties due in 1993: Australia. 01/02/96. CRC/C/8/Add.31paras, 392, 404 and 405.

21 See Initial reports of States parties due in 1993: Australia. 01/02/96. CRC/C/8/Add.31 paras 406-412,

for an account of State-by-State legislation.
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An interesting aspect of the reported legislation of Australian States on punishment in
juvenile justice systems is the recognition of the variety of forms that corporal punishment
may assume in practice. In the Northern Territory, for example, while the Juvenile Justice
Act 1983 allows the use of force as punishment to juveniles in detention that is
‘reasonably necessary in the circumstances in order to maintain discipline in the detention
centre’, it ‘specifically prohibits™:

discipline by: striking, shaking or other forms of physical violence; enforced dosing
with a medicine, drug or other substance; compulsion to remain in a constrained or
fatiguing position; handcuffing or use of similar devices to restrain normal movement;
isolation from other detainees except if desirable for the protection of other detainees
and only then by order of the superintendent of the centre and only for a period of less
than 12 hours.”

In response to the initial report of the Government of Australia, the Committee
recommended the prohibition of corporal punishment at home and in private schools,
coupled with ‘awareness-raising campaigns to ensure that alternative forms of discipline are
administered in a manner consistent with the child’s human dignity and in conformity
with the Convention.””

Seven years later, the Government of Australia submitted combined second and third
periodic reports.* The section devoted to corporal punishment is worth quoting in full
because it illustrates the theme of ‘reasonable’ punishment, which is as much a continuing
thread in this review as the appeal to cultural relativity. Paragraphs 184 to 188 also show
one way a state party may engage with the observations and recommendations of the
Committee:

184. The Committee is referred to pages 92-94 of Australia’s First Report.

185. The Committee was advised, in paragraph 405 of Australia’s First Report, that the
status of the lawful chastisement by parents defence was being considered by the Model
Criminal Code Officers Committee. The Committee reported on this issue in
September 1998.” In doing so, the Committee considered Articles 19(1), 28(2) and
37 of the Convention. The Committee was of the opinion that “at the present, it goes
too far to criminalise a corrective smacking by a parent or guardian, so long as the force
used is reasonable.”” The Committee did recommend that a legislative standard of
reasonableness be established and that the use of objects in such a way as to cause or
risk causing injury be prohibited.

186. The model provisions developed by the Committee have been included in
legislation enacted in New South Wales, which restricts the right of parents to use
excessive punishment by banning the use of a stick, strap or other object, any blows to
the head or neck of the child, and any force which might cause harm to the child. Only
a parent, or someone acting for the parent, may apply reasonable physical force to a
child. Some states are also undertaking community education programs relating to the
use of corporal punishment administered by parents or carers.

2

Initial reports of States parties due in 1993: Australia. 01/02/96. CRC/C/8/Add.31 paras 407, 412, 414 and 423.

3 Concluding observations of the Committee on the Rights of the Child: Australia. 10/10/97. CRC/C/15/Add.79 para 26.
Australia’s second and third reports under the convention on the rights of the child CRC/C/129/Add. 4,

29 December 2004.

> Report of the Model Criminal Code Officers Committee of the Standing Committee of Attorneys-General,

Chapter 5, Non Fatal Offences Against the Person, September 1998, pages 131-139.

Report of the Model Criminal Code Officers Committee of the Standing Committee of Attorneys-General,

Chapter 5, Non Fatal Offences Against the Person, September 1998, page 137.
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187. Corporal punishment in Australian government schools and some non-
government schools has been prohibited in the Australian Capital Territory, New South
Wales, South Australia, Tasmania, Victoria and Western Australia.

188. This goes some way to addressing the concern of the Committee, expressed at
paragraph 15 of its Concluding Observations, about the lack of prohibition in local
legislation on the use of corporal punishment in schools, at home and in institutions.
The Committee suggested, at paragraph 26, that corporal punishment be prohibited in
private schools and at home and that ‘awareness-raising campaigns be conducted to
ensure that alternative forms of discipline are administered in a manner consistent with
the child’s human dignity and in conformity with the Convention’.

The second and third reports of Australia are due to be considered by the Committee in
its 40th session, 12-30 September, 2005. The Committee has stated that it would
appreciate receiving information on intended or planned activities related to the
recommendations made in its concluding observations on the initial report, including on
the use of corporal punishment.”

People’s Republic of China

The initial report of The People’s Republic of China, submitted in 1995, stated under
article 37 (a) that ‘China has always taken the protection and promotion of human rights
and fundamental freedoms seriously’; that ‘its Constitution and other important pieces of
legislation lay down clear, detailed provisions prohibiting torture and other inhuman
treatment’; and that ‘torture of children does not occur in China,” because the
‘government, the judiciary, public organisations, schools and families have a high regard
for children’s rights.” In addition, parents or other guardians must not ill-treat minors
under the Protection of Minors Act. While appreciating that the ‘overwhelming majority
of children have happy and safe family and public lives’, the Government noted that ‘there
are still some extremely rare cases of children whose parents, owing to an imperfect
understanding of the right way to bring up children or under the influence of bad
traditions (such as favouring boys and disparaging girls) do ill-treat and humiliate them’
(our emphasis). Such cases are said to be taken ‘extremely seriously’, with the Government
using ‘educative and corrective action under the law or through the mass media to prevent
children from coming to physical or mental harm.’

Three elements that occur in the reports of other states parties are highlighted in these
statements. In the first place, there is the emphasis on the rare occurrence of ill-treatment
of children. Secondly, ‘bad traditions” are blamed. Finally, there is no definition of what
constitutes ‘ill-treatment’, so that it is not certain whether or not it encompasses corporal
punishment.

Corporal punishment in schools was specifically covered in this initial report, the
Government stating that ‘teaching staff at schools and kindergartens must not inflict
corporal punishment or disguised corporal punishment on minor pupils or children or
engage in other conduct injurious to human dignity.” The Government also affirmed that
the individual dignity of juvenile offenders must be respected and their rights and
interests safeguarded.”

¥ Committee on the Rights of the Child Fortieth Session Pre-sessional Working Group 12-30 September 2005,
Implementation of the Convention on the Rights of the Child List of issues to be taken up in connection with

the consideration of the second and third periodic report of Australia (CRC/C/129/Add.4), CRC/C/Q/AUS/3,

17 June 2005.

Initial reports of States parties due in 1994: China. 01/08/95. CRC/C/11/Add.7 paras 7, 21, 78, 104, 106 and 216.



24

Discipline and punishment of children in East Asia and the Pacific: a rights-based review

The Committee’s concluding observations did not make specific comments on corporal
punishment, other than commenting on the death sentence that could then be imposed
on children between the ages of 16 and 18 years, with a two-year suspension of execution.
The Committee declared that ‘it is the opinion of the Committee that the imposition of
suspended death sentences on children constitutes cruel, inhuman or degrading treatment
or punishment.” Adding its concern that the sentence of life imprisonment may be
imposed on juvenile offenders aged between 14 and 18 years, the Committee stressed that,
according to the CRC, ‘neither capital punishment nor life imprisonment without the
possibility of release shall be imposed for offences committed by persons below the age of
18 Concern for the quality of care for children in institutions was also expressed,
although no mention was made of disciplinary practices.”

In its second, and far longer, periodic report, the Government of the People’s Republic of
China commented that it ‘attaches great importance to the Committee’s suggestions’, and
reported major revisions to the Criminal Code, through which the death penalty can no
longer be imposed on offenders who were less than 18 years of age at the time of the
offence. Criminal justice procedures have changed from an interrogatory to an adversarial
system and juvenile courts have been established. When handling cases that involve
minors, ‘the use of threats, intimidation, enticement or deceit to obtain evidence is
strictly prohibited’, and it is also stated that ‘China adheres to the principle of preferring
education to punishment, treating juvenile offenders in a civilized manner’ with ‘Beatings
and verbal abuse, ill-treatment and humiliation ... strictly prohibited.”

With respect to parents responsibilities for discipline, these include ‘using suitable,
ideologically and ethically sound methods’ of education. Various programmes of parental
education are listed to implement this. Village committees and other public community
bodies are listed as interceding to stop abuse, although cases are still stated to occur ‘in very
limited numbers.’

A long section on children outside family care, expressly provided in response to the
concerns expressed by the Committee in its concluding observations to the initial report,
does not mention either discipline or punishment.

Although corporal punishment is not explicitly mentioned with respect to child care either
inside or outside families, it is given considerable space under education. Article 15 of the
Protection of Minors Act ‘stipulates that teaching staff in schools and kindergartens shall
respect minors personal dignity and may not inflict corporal punishment or corporal
punishment in disguised forms, or otherwise wound the minors’ dignity’, while:

Article 16 of the Compulsory Education Act states: ‘Insulting or assaulting teachers is
forbidden. Inflicting physical punishment on students is forbidden.” Article 37 of the
Teachers Act stipulates that teachers who inflict physical punishment on students and
do not change their behaviour after education, or whose conduct is humiliating or
otherwise a bad influence on students, shall be subject to administrative punishment
by the school where they work, by another educational institution or by the education
authorities, or dismissed. In cases serious enough to constitute an offence, they shall be
held criminally liable in accordance with the law.

The rights of children in the education process thus include ‘Appeal to a higher authority
in case of a punishment meted out by the school that a student does not accept, and

» Concluding observations of the Committee on the Rights of the Child: China. 07/06/96. CRC/C/15/Add.56
paras 18 and 21.
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similarly to appeal for redress or bring charges against a school or teacher for violations of
a student’s physical integrity, property or legitimate rights and interests.™

The second periodic report of China is due to be considered by the Committee in its 40th
session, 12-30 September 2005. One of the items on the list of issues to be addressed by
the Committee is “Violence against children both within the home, schools and other
institutions.”!

China (Hong Kong Special Administrative Region)

The initial report of Hong Kong, submitted by the United Kingdom, was the last before
sovereignty over the Territory reverted to China on 1 July 1997, after which, under the
concept of ‘one country, two systems’, Hong Kong continues to have its own system of
laws, and its previous capitalist system and way of life remain unchanged for 50 years. The
second periodic report was thus submitted by China in 2003.

The initial report, submitted in 1996, gave rise to a series of questions from the
Committee that touch on corporal punishment. One member of the Committee asked
whether parents were prohibited from administering corporal punishment at home for
educational purposes, and whether a study had been conducted to evaluate maltreatment
of children in connection with corporal punishment.? In its concluding observations in
1996, the Committee made the following recommendations about corporal punishment:

...the Committee is of the view that prevention of this violation of children’s rights
requires further attitudinal changes in society, not only as regards the non-acceptance
of corporal punishment and physical and psychological abuse but also greater respect

for the inherent dignity of the child.

...the Committee also wishes to recommend that greater priority be accorded to the
participation of children in school life, in the spirit of article 12 of the Convention,
including in discussions about disciplinary measures and curricula development.®

In response, the Government submitted an addendum to the initial report, which
included the following:

The Hong Kong Government believes that the general public is becoming more aware
of the negative effect on society of child abuse, but is, nevertheless, increasing its efforts
in its public education programmes to bring the message home...A new initiative was
the setting up of a Student Discipline Section in the Education Department in
September 1996. One of the aims of this initiative was to promote a better
understanding on the part of teachers of the role of punishment as a disciplinary
measure and to develop a policy on discipline in schools. In 1996/1997, 106
secondary schools took advantage of the services of this new Section.*

2

Second periodic report of the People's Republic of China on implementation of the Convention on the Rights of
the Child (1996 — 2001) Part 1 CRC/C/83/Add.9, Part I paras 2, 23, 35, 122, 179, 181, 226, 280, 296, 301,

302 and 305.

Committee on the Rights of the Child Fortieth session Pre-sessional Working Group 12-30 September 2005
Implementation of the Convention on the Rights of the Child List of issues to be taken up in connection

with the consideration of the second periodic report of China (CRC/C/83/Add.9, Part I and Part II),
CRC/C/Q/CHN/2, 15 June 2005.

Summary record of the 330th meeting (Hong Kong): United Kingdom of Great Britain and Northern Ireland.
28/11/96. CRC/C/SR.330 para 7.

Committee on the Rights of the Child concluding observations on the initial report of Hong Kong, paras 27 and 32.
Initial reports of States parties due in 1994 (Hong Kong): United Kingdom of Great Britain and Northern Ireland.
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The second periodic report of Hong Kong runs to some 252 pages. It includes the
information that corporal punishment is prohibited in schools and all correctional and
institutional homes, where discipline is fostered by a system of rewards and privileges with
the emphasis on “positive reinforcement”.” Under Child Care Services regulations,
corporal punishment is also prohibited in childcare centres.

Responding to the Committee’s view in its concluding observations on the initial report,
the Government states that ‘the prevention of [child abuse] required further attitudinal
changes in society, not only as regards the non-acceptance of corporal punishment and
physical and psychological abuse but also greater respect for the dignity of the child’ the
report refers to increased public education, which was enjoying at least a measure of
success, including a campaign on ‘Child discipline but not child abuse.””

The second periodic report of Hong Kong is due to be considered by the Committee in
its 40th session, 12-30 September 2005; as in the case of the People’s Republic of China,
one of the items on the list of issues to be addressed by the Committee is “Violence against
children both within the home, schools and other institutions.’*

Indonesia

In 1993, the Government of Indonesia submitted an initial country report,”” which was
considered by the Committee in the following year.®® As we discussed earlier, this was an
early stage in the development of the genre of ‘country reports.” The text of Indonesia’s
second periodic report, submitted a decade later, demonstrates the willingness of the
Government to respond to comments and recommendations from the Committee. In
contrast to the initial report, corporal punishment was mentioned in families, in schools
and in the juvenile justice system. For example, the Government was at pains to point out
that article 66 of Act No. 30 of 1999 on Human Rights provides the specific guarantee
that ‘Every child has the right not to be the object of oppression, torture, or inhuman legal
punishment.’

The second periodic report of Indonesia demonstrates that the Committee policy of
stressing ‘progressive achievement’ of rights, rather than violation, has developed a more
open and self-critical approach in the production of periodic reports. This has distinct
advantages for monitoring children’s rights, because, as in the case of Indonesia,
Governments set aside defensive statements and, grounding their statements as far as
possible on empirical data, are able to admit that, despite efforts to improve, goals have
not yet been met. Thus, with respect to family environment and parental responsibilities,
this second periodic report comments that, although considerable childrearing education
is now under way, it is hindered by ‘A culture that tolerates parents who neglect their
responsibilities and obligations to the child, and authoritarian behaviour on the part of
parents, and neglect and exploitation of children due to economic difficulties.” Likewise it
is openly admitted that the ‘Capacity and quality of orphanages and other forms of
alternative cares largely still do not conform with the minimum standards set by the
Government.’

This second periodic report shows the Government of Indonesia being particularly keen
to respond to the criticisms of the juvenile justice system made by the Committee in

Second periodic report of the People’s Republic of China on implementation of the Convention on the Rights of
the Child (1996 — 2001) Part 1 CRC/C/83/Add.9 Part 11, paras 137, 138, 215-221.

Committee on the Rights of the Child Fortieth session Pre-sessional Working Group 12-30 September 2005,
Implementation of the Convention on the Rights of the Child List of issues to be taken up in connection with

the consideration of the second periodic report of China (CRC/C/83/Add.9, Part I and Part II), CRC/C/Q/CHN/2,
15 June 2005.

Initial reports of States parties due in 1992: Indonesia. 08/03/94. CRC/C/3/Add.26.

Concluding observations of the Committee on the Rights of the Child: Indonesia. 24/10/94. CRC/C/15/Add.25.
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observations on the initial report. Improvements include children-friendly court
proceedings. Nevertheless, the Government admits that some external help may still be
required in order to comply with the provisions of the CRC. A symptom of this is the
repeated use of the word ‘correction’ in this, as in the initial report. In addition, the
following statement appears in a paragraph on ‘supervision and violence in juvenile
correctional facilities’:

In many cases, children feel oppressed by the supervision and negative prejudice of
staff. Also, it is not unusual for children to be subjected to abuse, both from other
residents in the correctional institution — generally those senior to the victim, and from
staff members. Such abuse may be physical or non-physical. Abuse inflicted by other
residents also includes sexual abuse.

As an example of the way states parties are moving towards reports based on empirical
information, the second periodic report of Indonesia provides data that have some
relevance to corporal punishment in homes, schools and communities. The report of an
NGO, Yayasan Kesejahteraan Anak Indonesia, is cited to show that cases of child abuse are
steadily increasing (although this of course may be due to increased reporting). In addition,
the report mentions:

A study on three forms of abuse (physical, mental and sexual) conducted by a research
team from Gadjah Mada University in cooperation with UNICEF (1999), in six
provincial capitals in Indonesia, found that physical abuse was the form most
commonly experienced by children, followed by mental and sexual abuse ... The study
focused on three locations where abuse occurred: at home, in schools, and in public
places. Physical and mental abuse in the home was most commonly perpetrated by the
mother. Physical and mental abuse suffered by children in schools was reportedly most
commonly perpetrated by peers, with the exception of Semarang, where teachers were
the main perpetrators. Sexual abuse most commonly occurred in public places,
perpetrated by third parties.

Factors contributing to this situation are identified in the second periodic report as ‘strong’
traditional views that there should be no interference in the privacy of the family, that
parents have absolute authority, that children must be obedient at home and at school, and
the idea that boys must be able to ‘stand up to’ physical punishment, while street children
are generally viewed as juvenile delinquents. Within schools, cases in which teachers have
inflicted inhumane punishment on children are mentioned, while a certain amount of
blame is placed in the ‘militaristic culture’ of enforcing school discipline.”

While the Committee’s concluding observations in 2004 on the second periodic report of
Indonesia appreciated efforts made to respond to earlier comments, they also conveyed
concern about ‘the high number of child victims of violence, abuse and neglect, including
sexual abuse, in schools, in public places, in detention centres and in the family.” The
Committee recommended a national system of monitoring and investigating complaints,
including prosecution, as well as access to counselling and reintegration for victims. With
specific reference to corporal punishment, the Committee expressed ‘deep’ concern ‘that
corporal punishment in the family and in schools is widespread, culturally accepted and
still lawful’ recommending legislation to prohibit corporal punishment in all contexts and
to promote ‘positive, non-violent forms of discipline as an alternative to corporal
punishment.” Returning to the topic later in its observations, with respect to school
discipline, the Committee once again expressed concern about ‘the high incidence of
violence against children in the schools, including bullying and fighting among students,
and that no specific law exists to regulate school discipline and protect children against

% Second periodic reports of States parties due in 1997: Indonesia. 07/07/2003. CRC/C/65/Add.23 paras 123, 140,
203, 232-233, 235-7, 245, 378, 383 and 515.
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violence and abuse in the school.” Finally, the Committee returns to the topic of corporal
punishment when considering the ‘high number’ of children living on the street, and ‘the
violence to which they are subject, especially during sweep operations.” In paragraph 80,
the Committee recommends that Indonesia:

take all necessary measures:

(a) To end the violence, arbitrary arrest and detention carried out by the State
apparatus against street children;

(b) To bring to justice those responsible for such violence.”
This is endorsed in a report submitted by the NGO Coalition, which states that

the Government must put special attention on violence committed by State apparatus
against street children. Cases of violent or brutal treatment by the either satuan polisi
pamong praja (city police) or the national police including arbitrary arrest or detention
during sweeping operations took place so widely and frequently that the children see it
as ‘normal.’"!

Japan

Japan’s initial report® devoted considerable attention to corporal punishment in schools,
including information about incidence, legislation, law enforcement and monitoring
mechanisms, while ignoring all other contexts in which discipline and punishment take
place. The second periodic report® provided extensive coverage of corporal punishment
in institutional care. The implication may be that negative views of corporal punishment
are associated only with contexts outside the family. Within the family, the notion of
‘a loving smack’ appears to persist, associated with the relatively late ‘discovery’ of child
abuse in Japan compared to other developed nations (Goodman, 2002).

In the initial report, the Government stated that corporal punishment of children in
schools is prohibited under article 11 of the School Education Law, and that official
instructions were to ‘realise the principle of the provision “no corporal punishment™ at
‘every possible opportunity.” Nevertheless, the practice was reported to be widespread;
cases of corporal punishment reported to the civil liberties organs of the Ministry of Justice
numbered 89 in 1994 and 111 in 1995.% In response, the Committee recommended
prevention of corporal punishment in schools, and prohibition in families, child care and
institutions, as well as awareness-raising campaigns.®

The Government of Japan submitted its second periodic country report to the Committee
in 2003. With respect to school punishment, the Government stated that it had
strengthened preventative measures by repeating state instructions and conducting
awareness-raising and training activities for teachers, to promote alternative forms of
discipline. Alternative forms of discipline were also promoted in the schools themselves.*
Yet reports from non-governmental organisations indicate that the situation in schools has
not improved, and may even have deteriorated. The Japan Federation of Bar Association
made an extensive coverage of the issue, providing figures and analyses of the government’s

4
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strategies and relevant court cases, which the Government had not mentioned in the State
party report, and making the following recommendations:

¢ Training in alternative forms of discipline for parents and communities;
* Enforcement of alternative forms of discipline in schools;
* A public complaints system;

* Harsh penalties for offenders.”

In the second periodic report, the Japanese Government also provided some information
on corporal punishment in child welfare facilities and correctional institutions, yet did not
deal with physical punishment by parents, except to say that it provided family support
and counselling about childrearing.*

The Committee examined the second periodic report of Japan in 2004, remaining
concerned that corporal punishment is still widely practiced in schools, despite being
prohibited, as well as occurring in institutional care and families. The recommendations
were to:

* Prohibit corporal punishment in institutions and the home;

* Carry out public education campaigns about the negative consequences of
ill-treatment of children in order to change attitudes towards corporal punishment,
and promote positive, non-violent forms of discipline in schools, institutions and
at home as an alternative to such punishment

* Strengthen complaints mechanisms for children in institutions and schools to
ensure that they deal with complaints of ill-treatment effectively and in a
children-sensitive manner.”

Mongolia

The initial report of Mongolia, submitted in 1995, did not specifically mention corporal
punishment, but there are indications in the text that the practice exists despite
prohibitions in the Criminal Code and Code of Criminal Procedure. One telling
observation from Mongolias initial country report is that a key to addressing the issue is
to make the public aware of legislation that prohibits the physical punishment of
children.” In response, the Committee said it was concerned about the lack of data
collection and preventative measures in Mongolia, in areas such as abuse and ill-treatment
and recommended legislation.”

The second periodic report of the Government of Mongolia shows willingness to
implement these recommendations and combat violence against children, hindered by
lack of resources.

The social welfare and protection services rendered to children and families up to now
have been aimed at recovery and rehabilitation, rather than at prevention of children
from getting into difficult circumstances. Social welfare services consume much money
and time, and have not achieved the desired outcomes. So it is an urgent task for social

7 Committee for NGO Reporting on the Convention on the Rights of the Child (Japan), 2003, NGO Report on the
Second Periodic Report of Japan, Advanced Summary, July 2003, paras 69-78 and 345-6.

Second periodic reports of States parties due in 2001: Japan. 24/07/2003. CRC/C/104/Add.2.

Concluding observations of the Committee on the Rights of the Child: Japan. 26/02/2004. CRC/C/15/Add.231 para 36.
Committee on the Rights of the Child, 1995, Initial report of Mongolia, 3 February 1995. CRC/C/3/Add.32

paras 105, 144.

Concluding observations of the Committee on the Rights of the Child: Mongolia. 13/02/96. CRC/C/15/Add.48.
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protection domain to develop good policies and management, and to implement them
accordingly.”

The extent of the problem is revealed in a report submitted by the National Coalition of
NGO:s for the Rights of the Child in 2004, which stated that domestic violence is seen as
a family matter: ‘In Mongolia, violence against the child is related to the fact that parents
and children do not know about children’s rights and are not aware of different methods
of solving disputes and conflicts other than by force.” This report refers to research on
domestic violence carried out by the National Centre Against Violence in 1998, according
to which:

...58.6 percent of participating children responded that they live in a peaceful normal
environment. However, almost the same 54.5 percent of children claimed that there is
fighting, verbal accusations, chasing and knifing incidents in their families.*

Thus this NGO report suggests that society is avoiding, rather than addressing, the issue;
‘insisting that there is no violence present in Mongolia.”

In its concluding comments to the second periodic report, the Committee continued to
show its concern, mentioning that corporal punishment:

29 ... remains socially acceptable in Mongolia and it is still practiced in families and
also in places where it has been formally prohibited, such as schools and other
institutions, [while] Mongolian legislation does not expressly prohibit corporal
punishment in the family.

30. The Committee urges the State party to prevent and combat the practice of
corporal punishment of children in the family, in schools and other institutions and to
explicitly prohibit by law corporal punishment in the family. The Committee
recommends that the State party introduce public education and awareness-raising
campaigns with the involvement of children on alternative non-violent forms of
discipline in order to change public attitudes about corporal punishment and to
strengthen its cooperation with the non-governmental institutions in this respect.”

Myanmar

When the Government of Myanmar submitted its initial country report to the Committee
in 1995, corporal punishment was mentioned in homes, schools, communities and the
juvenile justice system. There are some apparent contradictions. For example, Section 66
(d) of the Child Law was said to prohibit the ‘wilful maltreating’ of a child, but it exclude
‘admonitions, by a parent, teacher or guardian for the benefit of the child.” In other words
it is not clear if ‘admonitions’ in the course of discipline include any actions that might be
defined as corporal punishment. On the other hand, according to the report, Myanmar
custom would ‘never’ permit ‘excessive punishment in the form of brutal beating’ to take
place in the community, because only ‘parent-like counselling and treatment’ are tolerated.
Within the justice system, the report states that a social welfare approach offering guidance
and counselling is offered to children in detention, whether delinquents or in protective care.”

The Committee examined Myanmar’s initial report in 1997 but made no specific
comments on corporal punishment, apart from referring to ‘abuse’ or ‘violence’ against
children committed by members of the armed forces.”®

2 Second periodic reports of States parties due in 1997: Mongolia. 15/11/2004. CRC/C/65/Add.32.

* Alternative report of the National Coalition of NGOs of the Rights of the Child of Mongolia, 2004, page 14.

5 Concluding observations (unedited version): Mongolia. 03/06/2005. CRC/C/15/Add.263.

» Initial reports of States parties due in 1993: Myanmar. 18/09/95. CRC/C/8/Add.9 paras 71-2.

* Concluding observations of the Committee on the Rights of the Child: Myanmar. 24/01/97. CRC/C/15/Add.69.
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When the Government of Myanmar submitted its second periodic country report to the
Committee in 2003, it provided information about legislation associated with corporal
punishment. However, although the need to protect children from ‘abuse and torture’ was
emphasised, the report largely repeated information on parental admonition from the
initial report. The Government also reported the establishment of new institutions for
children deprived of their liberty and a certain amount of training for the staff.”

In contrast to the response to the initial report, the Committee made several
recommendations on corporal punishment in its concluding observations on the second
periodic report. In the first place it suggested a complete legal ban on corporal
punishment, together with campaigns to educate both families and professionals working
with children on alternative forms of discipline. It is recommended that this should be set
in the context of data collection on violence against children, policy reform, the
development of children-friendly procedures in judicial processes and a public campaign
to promote a culture of non violence.”

New Zealand

The initial report of New Zealand, which was submitted in 1995, devoted considerable
space to corporal punishment. Stating that New Zealand ‘is fully committed to upholding
the Convention and takes very seriously the obligations assumed upon ratification’, the
report nevertheless admits that some children’s rights are not fully realised, in